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harmful	 effects	 of	 groundwa-
ter	 depletion,	 and	 protecting	




fers	 results	 in	 significant	harm,	
including	 increased	 water	 pol-






may	 prolong	 the	 problem	 of	
over-pumping,	turning	our	nation’s	
groundwater	sources	into	a	tragedy	of	the	commons.5	
In	Hood v. City of Memphis,	Mississippi	 seeks	 damages	








This	case	 illustrates	 the	detrimental	effects	 that	a	 lack	of	











on	 fresh	groundwater	 supplied	by	possibly	 affecting	drought	
cycles,	aquifer	recharge	and	discharge,	and	human	reliance	on	
groundwater	resources.11
The	 transboundary	 implications	 of	 unregulated	 ground-
water	 pumping	 extend	 beyond	
changes	 in	 aquifer	 flows	 as	
experienced	 between	 Missis-
sippi	 and	 Tennessee.	 Declin-









water	 levels,	 affecting	 rivers,	
lakes,	 wetlands,	 and	 similar	
features.13	These	and	additional	
consequences	 of	 over-pump-
ing	 illuminate	 the	 importance	
of	 implementing	 regulation	 over	
transboundary	aquifers.	
Endnotes:
1	 	See Hood v. City of Memphis,	533	F.	Supp.	2d	646	(N.D.	Miss.	2008),	aff’d,	
570	F.3d	625,	petition for cert. filed,	(U.S.	Sept.	2,	2009)	(No.	09-289).





3	 	See	J.r. bartolino & w.l. cunningham, uS geological Survey, grounD-
water Depletion acroSS the nation[hereinafter	Depletion],	available at	
http://pubs.usgs.gov/fs/fs-103-03/JBartolinoFS(2.13.04).pdf.
4	 	See generally	fooD anD water watch, unmeaSureD Danger: america’S hiD-
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9	 	SuSan S. hutSon et al., uS geological Survey, eStimateD uSe of water 
in the uniteD StateS in 2000, 40	(2005),	available at	http://pubs.usgs.gov/
circ/2004/circ1268/pdf/circular1268.pdf	(providing	time	series	data	on	water	
consumption	by	source	used	to	calculate	percentage	changes).
10	 	national grounD water aSSociation, grounD water: a critical com-
ponent of the nation’S water reSourceS 1	(2004),	available at	http://www.
ngwa.org/ASSETS/04491558AACB498CAF8C58DB3DCF612A/position_
paper_gw_sustainability%2009.pdf.
endnoTes: the importance of regulating tranSbounDary grounDwater aquiferS	continued from page 19
11	 	See	Department of the interior, u.S. geological Survey, effectS of 










8	 	See, e.g., Mike	Berry	&	Anitra	Nelson,	Steering Sustainability: What, When, 
and Why, in	Steering SuStainability in an urbanizing worlD: policy practice 
anD performance 1, 2-3 (Anitra	Nelson	ed.,	2007)	(explaining	the	national	
policy	and	reform	considerations	behind	urban	sustainability);	James	R.	May,	
The North American Symposium on the Judiciary and Environmental Law: 
Constituting Fundamental Environmental Rights Worldwide, 23	pace envtl. l. 
rev. 113, appenDix b	(2005/2006)	(listing	countries	that	have	constitutionally	
entrenched	environmental	policies	as	governing	principles,	some	including	sus-
tainability).	
9	 	See, e.g.,	Virginia	MacLaren	et	al.,	Engaging Local Communities in Envi-
ronmental Protection with Competitiveness: Community Advisory Panels in 




10	 	See, e.g.,	Isabelle	Biagiotti,	Emerging Corporate Actors in Environment and 
Trade Governance: New Vision and Challenge for Norm-setting Processes, in 
participation for SuStainability in traDe	121,	122	(Sophie	Thoyer	&	Benîot	
Martimort-Asso	eds.,	2007)	(describing	how	global	corporations	are	focusing	
more	on	environmental	sustainability).
11	 	See generally James	R.	May,	Of Development, daVinci and Domestic Leg-
islation: The Prospects for Sustainable Development in Asia and its Untapped 
Potential in the United States,	3	wiDener l. Symp. J.	197	(1998).
12	 	See	Roslyn	Higgins,	Natural Resources in the Case Law of the International 




13	 	See generally James	R.	May,	U.S. Supreme Court Environmental Cases 
2008-2009: A Year Like No Other,	40	Env’t	Rep.	(BNA),	No.	36,	at	2154	(Sept.	
11,	2009);	James	R.	May,	U.S. Supreme Court Decisions: Review for 2006-
2007 and Outlook,	38	Env’t	Rep.	(BNA),	No.	34,	at	1851	(Aug.	24,	2007).	See 
also, Constitutional Law: 2008 Annual Report,	in	environment, energy, anD 
reSourceS law: the year in review	2008	349	(ABA	Section	of	Env’t,	Energy	
&	Resources	2009)	(survey	of	environmental	cases);	James	R.	May,	Consti-
tutional Law: 2007 Annual Report,	in	environment, energy, anD reSourceS 
law: the year in review	2008	349	(ABA	Sec.	of	Env’t,	Energy	&	Resources	
2008).
14	 	See	Richard	Lazarus,	Restoring What’s Environmental About Environmental 
Law in the Supreme Court,	47	UCLA	L.	Rev.	703,	708	(2000)	(estimating	the	
Court	decided	more	that	240	environmental	law	cases	between	1969	and	2000);	
see also,	James	R.	May,	The Intersection of Constitutional Law and Envi-
ronmental Litigation,	in	environmental litigation: law anD Strategy	359	
(Cary	R.	Perlman	ed.,	ABA	2009)	(number	approaching	300);	James	R.	May	&	
Robert	L.	Glicksman,	Justice Rehnquist and the Dismantling of Environmental 
Law,	36	Envtl.	L.	Rep.10585	(2006).
15	 	In	2009,	Associate	Justice	Sonia	Sotomayor	replaced	David	Souter.
16	 	Winter v. Natural Res. Def. Council,	129	S.	Ct.	365	(2008).
17	 	Id.	at	367.



































52	 	Nat’l Ass’n of Home Builders v. Defenders of Wildlife,	551	U.S.	644	(2007).
53	 	Id.	at	649.
54	 	Id.
55	 	Dep’t of Transp. v. Public Citizen,	541	U.S.	752	(2004).
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